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O R D E R 

 
PER GIRISH AGRAWAL, ACCOUNTANT MEMBER: 
 

This appeal by the assessee is arising out of the order under section 

263 of the Income-tax Act, 1961 (hereinafter referred to as the Act) by Pr. 

Commissioner of Income-tax –5, Kolkata in Order number 

ITBA/REV/F/REV5/2020-21/1030307831(1) dated 03.02.2021 against 

the assessment order passed under section 143(3) of the Act by ITO, Ward 

– 4(4), Kolkata, dated 25.07.2017. 

 
2. Grounds of appeal taken by the assessee are reproduced as under: 
 

“1. For that the Ld Pr CIT erred in invoking the provisions of section 263 when the 
return was   taken for limited scrutiny on specific ground and   the   AO   made   
the   relevant   enquiry therefore the assessment could not be set  aside because 
what the AO could not have done, the Ld PCIT also cannot direct to do the same by 
direction under the proceedings u/s 263. 
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2.   For that the Ld. Pr CIT erred in initiating the proceedings u/s 263 when the 
assessment was completed after making enquiry which was called for in the facts 
of the case.     
 
3.  For that the Ld. Pr CIT erred in invoking proceedings u/s 263 on the basis of  
assumptions without any evidence to prove the lenders as cell companies 
particularly when evidences to prove otherwise were on record.  
 
4. For that the Ld. Pr. CIT erred in setting aside the order passed u/s 143(3) 
without making an enquiry himself when all the evidences were before him, he did 
not examine the same nor brought on record any material to prima facie prove his 
allegations.  
 
5. For that on the facts and in the circumstance of the case the order u/s 263 is 
bad in law.  
 
6.  For that the Ld. Pr. CIT erred in directing the AO to re-assess the income 
on the on the issue discussed by him.” 

 
3. Essentially all the grounds above relate to assumption of jurisdiction 

for invoking revisionary proceedings u/s. 263 of the Act by the Ld. Pr. CIT 

on the assessment completed u/s. 143(3) of the Act and passing the 

impugned order.  

 
4. Before us, Shri Amit Agarwal, Advocate represented the assessee 

and Shri D. K. Sonawal, CIT represented the Department. 

 
5. Brief facts of the case are that assessee is a Non-Banking Finance 

Company (NBFC) registered with Reserve Bank of India and is into the 

business of financial services. Assessee had filed its return on 16.09.2015 

reporting total income of Rs.2,06,060/-. The case was selected for limited 

scrutiny on the CASS parameters “unsecured loan from persons who have 

not filed their returns of income”. Statutory notices were issued and served 

on the assessee which were complied with by filing /producing the 

relevant documents and details.  Assessment was completed by taking the 

returned income as assessed income.  

 

5.1. Subsequently, on receipt of a proposal from the Ld. AO, it appeared 

to the Ld. Pr. CIT prima facie that Ld. AO had failed to take logical action 
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of the information available with her. Thus, on examination of the 

assessment records, the revisionary proceedings were invoked by issuing 

a show cause notice u/s. 263 of the Act on 13.10.2020. The issue raised 

by the ld. Pr. CIT in the show cause notice is in respect of unsecured 

loans of Rs. 6.05 Cr. taken by the assessee during the previous year from 

various private limited companies out of which loans of Rs. 3.75 Cr. was 

squared off during the year. 

 

5.2. Relevant extract from the show cause notice is reproduced 

hereunder: 

 

 
 

6. Assessee made its detailed submission dated 05.01.2021 and 

another one which is undated, all of which are placed on record. The 

submissions made by the assessee are reproduced in the impugned order 

of the Ld. Pr. CIT. From the perusal of the impugned order, it is noted that 

initially the case was selected for limited scrutiny on the CASS parameters 

“unsecured loans from persons who have not filed their return of income” 

which is undisputed. In the written submission by the assessee, it was 

stated that complete details regarding the unsecured loans were furnished 



 
ITA No.100/Kol/2021 

Kamlesh Trade & Agency Pvt. Ltd. 
AY 2015-16 

 

4 

before the Ld. AO in the course of assessment proceedings which were 

reproduced before the Ld. Pr. CIT. Assessee submitted that it was only on 

examination of this limited issue and on being satisfied with the details 

and documents furnished by the assessee that the assessment was 

completed and the order was passed. Assessee thus, claimed that it is not 

a case of “no enquiry or lack of enquiry”. 

 

6.1.  Assessee also demonstrated before the Ld. Pr. CIT that loan 

creditors had filed their income tax returns which had duly reflected the 

loan transactions with the assessee in their respective returns and have 

confirmed the amount advanced to the assessee by furnishing loan 

confirmation letters. Also, assessee submitted that it had taken loans 

from parties which are regularly assessed to income tax, all the 

transactions are through banking channel and duly reflected in the 

regular books of accounts. Further, assessee submitted that all these 

loans have been repaid.  To substantiate the claims, assessee furnished 

once again the copies of income tax returns filed by the loan creditors 

from AY 2014-15 till date. Assessee also furnished the copy of assessment 

orders passed in couple of loan creditors wherein these have not been 

adjudged as shell companies as alleged by the Ld. Pr. CIT. Their Balance 

Sheet for FY 2014-15 and thereafter were also placed on record to 

establish their creditworthiness. 

 

7. On the submissions made by the assessee, Ld. Pr. CIT drew his 

consideration for the revisionary proceedings u/s. 263 of the Act noted as 

under:  

 
 “On perusal of the assessment record, it is seen that, the assessment was taken 
up for scrutiny to verify unsecured loans and these loan creditors had not filed 
their returns and some of them are shell companies, as listed by the Government.  
On the other hand, the assessee has stated that, all related documents were filed 
with the AO during the assessment proceedings and, therefore, there is no reason 
to take recourse to section 263 of the Act.  On perusal of the assessment order, it is 
seen that, the AO had passed the order accepting the claim of the assessee, 
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without making any further inquiry or independent verification, despite the fact 
that, the case was taken up for scrutiny on specific reasons i.e. to make proper 
verification of loan creditors, who had not filed their return of income and some are 
shell companies.  Therefore, the assessment order passed by the AO appears to be 
erroneous and prejudicial to the interest of the revenue.” 
[emphasis supplied by us by underline] 

 
7.1. Based on this consideration, Ld. Pr. CIT restored the file back to the 

AO with a direction to verify the issue as discussed above afresh after 

giving opportunity to the assessee. Aggrieved, the assessee is in appeal 

before the Tribunal. 

 

8. Before us, Ld. Counsel for the assessee pointed out that the sole 

issue raised by the Ld. Pr.CIT for invoking the revisionary proceedings 

u/s. 263 of the Act is in respect of unsecured loan creditors for persons 

who have not filed their returns of income. He submitted that originally 

the case of the assessee was selected for “limited scrutiny” under CASS 

parameters “unsecured loans from persons who have not filed their return 

of income”. He referred to notice issued u/s. 142(1) of the Act by the Ld. 

AO dated 19.06.2017 placed at page 257 of the paper book to point out 

that at Sl. No. 6, details pertaining to the loan creditors were called for 

which stated “please furnish loan confirmation papers and the ITR, Balance 

sheet, P&L Account of the loan givers”. All the details along with the 

documentary evidences were placed before the Ld. AO in response to the 

said notice for which Ld. Counsel placed on record a chart giving complete 

details in respect of these documents forming part of the records both 

before the Ld. AO and the Ld. Pr. CIT by referring to the respective page 

numbers in the paper book. The said chart is reproduced as under:  
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9. To demonstrate the documentary evidences placed on record, Ld. 

Counsel took the bench through the documents of one of the loan 

creditors at Sl. No. 1 i.e. Banshi Commosale Pvt. Ltd. He pointed to its 

audited financial statements for AY 2015-16 which are placed at page 11 

to 24 of the paper book. Copy of acknowledgment for return filed on 

28.09.2015 is placed at page 10 and loan confirmation letter is placed at 

page 25, declaration of source of fund by the loan creditor is placed at 

page 26 and relevant pages of the bank statement of the loan creditor with 

IDBI Bank Ltd. is placed at pages 27 to 29 and a screen shot from the 



 
ITA No.100/Kol/2021 

Kamlesh Trade & Agency Pvt. Ltd. 
AY 2015-16 

 

7 

MCA Portal is placed at page 30 of the paper book.  He thus, submitted 

that similar documents were placed on record for all the other loan 

creditors which were duly verified and examined in the assessment 

proceedings.  Ld. Counsel stated that Ld. Pr. CIT has failed to take into 

consideration these verifiable documents forming part of the assessment 

records as well as submitted afresh in the revisionary proceedings before 

him who arrived at a consideration for passing the revisionary order u/s. 

263 of the Act.  Ld. Counsel thus submitted that Ld. Pr. CIT has failed to 

apply his mind on the issue raised by him in show cause notice for all the 

relevant details and documents were before him and, therefore, the 

revisionary proceedings are bad in law, void of any merit and ought to be 

quashed. 

 

9.1. Ld. Counsel also placed on record a compilation of case laws 

containing ten citations.  Per contra, Ld. CIT, DR relied upon the 

impugned order of Ld. Pr. CIT.  He submitted that AO failed to make 

proper enquiry on the issue for which the case was selected for limited 

scrutiny and thus, Ld. Pr. CIT has rightly invoked the revisionary 

proceedings u/s. 263 of the Act.  He merely remitted this issue to the file 

of the AO for fresh enquiry and examination for which no prejudice is 

caused to the assessee.  

 
10. We have heard the rival contentions, perused the material available 

on record and gone through the documentary evidence referred by the Ld. 

Counsel.  We note the undisputed fact that the case of the assessee was 

selected for limited scrutiny on the CASS parameter “unsecured loans from 

persons who have not filed their return of income”. Also, assessee is a 

NBFC registered with RBI who has taken loan from various parties and 

has also advanced loans to others in the normal course of its business of 

financial services. It is also on record that assessee has furnished all the 

relevant details and documents called for by the Ld. AO in the course of 
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assessment proceedings on the issue for which the case was selected for 

limited scrutiny.  We note that Ld. AO has exercised the quasi-judicial 

power vested in him in accordance with law and has arrived at a 

conclusion by accepting the transactions of unsecured loans accounted by 

the assessee in its regular books of accounts. 

 

10.1. The moot point for selection for limited scrutiny is in respect of 

persons who have not filed their returns of income.  Ld. Counsel has 

referred to the acknowledgment of the income tax return filed by all the 

loan creditors as well as copies of assessment orders in certain loan 

creditors all of which are placed in paper book. Ld. Counsel evidently 

demonstrated that all the unsecured loan creditors have filed their return 

of income, couple of which have been assessed by the department who 

have not been treated as shell companies and thus, the CASS parameters 

for selection of the case of assessee for limited scrutiny was adequately 

fulfilled and complied in the assessment proceedings as well as before the 

Ld. Pr. CIT in the revisionary proceedings.  

 
11.   Before adjudicating whether the action of the AO can be termed as 

prejudicial to the interest of revenue, the Hon’ble Supreme Court in the 

case of Malabar Industries Ltd. vs. CIT [2000] 243 ITR 83 (SC) has held 

that “this phrase i.e. “prejudicial to the interest of the revenue’’ has to be 

read in conjunction with an erroneous order passed by the AO. Their 

Lordships held that every loss of revenue as a consequence of an order of 

Assessing Officer cannot be treated as prejudicial to the interest of the 

revenue. When the Assessing Officer adopted one of the courses permissible 

in law and it has resulted in loss to the revenue, or where two views are 

possible and the Assessing Officer has taken one view with which the CIT 

does not agree, it cannot be treated as an erroneous order prejudicial to the 

interest of the revenue unless the view taken by the Assessing Officer is 

unsustainable in law.” 
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11.1.  We also note that Ld. Pr. CIT on analysis of both the records and 

the order passed by the AO ought to arrive at a consideration that such 

an order is erroneous insofar as it is prejudicial to the interest of the 

revenue. This is exercised by calling for and examining the records 

relating to any proceeding under this Act available at the time of 

examination by the Ld. Pr. CIT. The term ‘record’ has been explained in 

Explanation 1(b) to section 263 of the Act as – ‘record’ shall include and 

shall be deemed always to have included all records relating to any 

proceeding under this Act available at the time of examination by the 

Principal Commissioner or Commissioner. 

Record shall include all the documentary evidences which were submitted 

before Ld. AO and also those submitted before Ld. PCIT against the SCN 

issued to invoke the provisions of section 263. Ld. PCIT is required to 

examine all the documentary evidences including those which were before 

Ld. AO and submitted before him. 

 
12. We find that from the chart reproduced above, assessee has 

submitted all the relevant details and documentary evidence to 

substantiate that all the unsecured loan creditors have filed their return 

of income. Their identity is established from the loan confirmation letters 

and the screen shot from the MCA portal and for their creditworthiness, 

audited financial statements and declaration of source of funds for bank 

statements are placed on record. We note that neither Ld. Pr. CIT nor Ld. 

CIT, DR brought any material on record to controvert this verifiable 

factual position. Accordingly, to our understanding, there is no material 

which justifies the revisionary proceedings undertaken by the Ld. Pr. CIT.  

 
12.1. For the above finding of ours, we find force from the decision of 

Hon’ble Bombay High Court in the case Gabriel India Ltd. [1993] 203 ITR 

108 (Bom) wherein it is observed as under (page 113) –  
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" . . . From a rending of sub-section (1) of section 263, it is clear that the power of 
suomotu revision can be exercised by the Commissioner only if, on examination of 
the records of any proceedings under this Act, he considers that any order passed 
therein by the Income-tax Officer is 'erroneous in so far as it is prejudicial to the 
interests of the Revenue'. It is not an arbitrary or unchartered power, it can be 
exercised only on fulfilment of the requirements laid down in sub-section (1). The 
consideration of the Commissioner as to whether an order is erroneous in so far as 
it is prejudicial to the interests of the Revenue, must be based on materials on the 
record of the proceedings called for by him. If there are no materials on record on 
the basis of which it can be said that the Commissioner acting in a reasonable 
manner could have come to such a conclusion, the very initiation of proceedings by 
him will be illegal and without jurisdiction.” 

 [Emphasis supplied by us by underline] 

 
13. Further, we find that it is not a case where there was no enquiry at 

all by the Ld. AO.  Our perusal of the 142(1) notice dated 19.06.2017 

issued by the Ld. AO and replies filed by the assessee in the course of 

assessment as noted in the order sheet, reveals that Ld. AO enquired into 

the issue of unsecured loans for which the case was selected for limited 

scrutiny.  

 
13.1 Here, in support of our finding, we would like to refer the judgment 

of Hon'ble Delhi High Court in the case of CIT vs. Anil Kumar Sharma 

[2011] 335 ITR 83 (Del) wherein it has been held dismissing the appeal 

“that the present case would not be one of, “lack of inquiry” even if the 

inquiry was termed inadequate. The Tribunal found that complete details 

were filed before the Assessing Officer and that he applied his mind to the 

relevant material and fact, although such application of mind is not 

discernable from the assessment order. The Tribunal held that, the 

Commissioner in proceedings under Section 263 also had all these details 

and material available before him, but not been able to point out defects 

conclusively in the material, for arriving at a conclusion that particular 

income had escaped assessment on account of non application of mind by 

the Assessing Officer. The Tribunal was right and the order of revision was 

not valid”. 
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13.2. We also find that co-ordinate bench of ITAT Kolkata in the case of 

Satya Prakash Sharma v. Pr.CIT vide ITA No.2574 to 2576/Kol/2018 

order dated 22.11.2019 on a similar issue laid down the proposition that 

“wherein enquiry was conducted by the assessing officer, even if 

inadequate, that would not by itself give occasion to the ld. Pr. CIT to 

interdict and interfere by exercising his revisional jurisdiction merely 

because he is of the opinion that some more enquiries should have been 

conducted in the matter.” 

 
14. The issue regarding whether the assessment order is erroneous or 

prejudicial on the ground of insufficiency of enquiry has been dealt by the 

Hon'ble Delhi High Court in the judgment of ITO v. DG Housing Projects 

Ltd. (2012) 20 taxmann.com 587 (Del.), which has been followed by 

various co-ordinate benches of the ITAT in various cases. Hon’ble High 

Court while adverting to the issue held that in cases of wrong opinion for 

finding on merit, the CIT has to come to the conclusion and himself decide 

that order is erroneous, by conducting necessary enquiry, if required and 

necessary before the order u/s 263 of the Act is passed. In such cases, 

the order of the AO will be erroneous because the order passed is not 

sustainable in law and the said finding must be recorded by CIT who 

cannot remand the matter to the assessing officer to decide whether the 

findings recorded are erroneous. In cases where there is inadequate 

enquiry but not lack of enquiry, again the CIT must give and record a 

finding that the order/enquiry made is erroneous. This can happen if an 

enquiry and verification is conducted by the CIT and he is able to 

establish and show the error or mistake made by the AO, making the 

order unsustainable in law. In some cases, possibly though rarely, the CIT 

can also show and establish that the facts on record or inferences drawn 

from facts on record per se justified and mandated further enquiry or 

investigation but the AO had erroneously not undertaken the same. 

However, the said finding must be clear, unambiguous and not debatable. 
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The matter cannot be remitted for a fresh decision to the AO to conduct 

further enquiries without a finding that the order is erroneous, the 

condition or requirement which must be satisfied for exercise of 

jurisdiction u/s 263 of the Act. In such matters, to remand the 

matter/issue to the AO would imply and mean that the CIT has not 

examined and decided whether or not the order is erroneous but has 

directed the AO to decide the aspect/question. The Hon'ble Court further 

held that this distinction must be kept in mind by the CIT while exercising 

jurisdiction u/s 263 of the Act and in the absence of the finding that the 

order is erroneous and prejudicial to the interest of revenue, exercise of 

jurisdiction under the said section is not sustainable. In most cases of 

alleged “inadequate investigation”, it will be difficult to hold that the order 

of the AO, who had conducted enquiries and had acted as an investigator, 

is erroneous, without CIT conducting verification/enquiry himself. The 

order of the AO may be or may not be wrong. CIT cannot direct 

reconsideration on this ground but only when the order is erroneous. An 

order of remit cannot be passed by the CIT to ask the AO to decide 

whether the order was erroneous. This is not permissible. An order is 

erroneous, unless the CIT holds and records reason why it is erroneous. 

Therefore, CIT must after recording reasons, hold that order is erroneous. 

The jurisdictional pre-condition stipulated is that CIT must come to the 

conclusion that the order is erroneous and is unsustainable in law. It was 

further observed by the Hon’ble High Court that the material, which the 

CIT can rely upon includes not only the records as it stands at the time 

when the order in question was passed by the AO but also records as it 

stands at the time of the examination by the CIT. Nothing prohibits CIT 

from collecting and relying new/additional material which evidence to 

show and state that the order of the AO is erroneous.  

 

15. We find that Ld. PCIT in Para 18 of the impugned order has taken 

note of the amendment made in section 263 w.e.f. 01.06.2015. This 
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amendment relates to Explanation 2 inserted in section 263 of the Act. 

The co-ordinate bench of Mumbai ITAT has dealt with Explanation 2 as 

inserted by the Finance Act, 2015 in the case of Narayan Tatu Rane v. 

Income Tax Officer [2016] 70 taxmann.com 227 (Mum) to hold that the 

said Explanation cannot be said to have overridden the law as interpreted 

by the Hon'ble Delhi High Court in DG Housing Projects Ltd (supra), 

according to which the Ld. PCIT has to conduct an enquiry and 

verification to establish and show that the assessment order is 

unsustainable in law. The co-ordinate bench of Mumbai ITAT has further 

held that the intention of the legislature could not have been to enable the 

Ld. PCIT to find fault with each and every assessment order, without 

conducting any enquiry or verification in order to establish that the 

assessment order is not sustainable in law, since such an interpretation 

will lead to unending litigation and there would not be any point of finality 

in the legal proceedings. The opinion of the Ld. PCIT referred to in section 

263 of the Act has to be understood as legal and judicious opinion and 

not arbitrary opinion. 

 
16. On the issue considered by the Ld. PCIT in the impugned order, no 

action u/s 263 of the Act is justifiable which cannot be sustained under 

the facts and circumstances of the present case and judicial precedents, 

all of which discussed and dealt herein above. We, therefore, quash the 

impugned order u/s 263 of the Act and allow the grounds raised by the 

assessee. 

 
17. In the result, appeal of the assessee is allowed. 

 
 Order is pronounced in the open court on 31st October, 2022 

Sd/-          Sd/- 

 (SANJAY GARG)                                                    (GIRISH AGRAWAL) 
JUDICIAL MEMBER                                         ACCOUNTANT MEMBER 

Dated:  31.10.2022 
JD, Sr. P.S.   
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